NORTH MISSISSIPPI RURAL LEGAL SERVICES
2017 ELDER LAW CONFERENCE
Oxford Conference Center
August 11, 2017
AGENDA
8:30-8:50

CONFERENCE REGISTRATION

8:50-9:00 WELCOME TO THE CONFERENCE
Ben Thomas Cole II, J.D., Executive Director, NMRLS
Laurie Christensen, J.D., Staff Attorney, Baptist Memorial Health Care Corporation
9:00-10:00 WALK A MILE IN AN ELDER’S SHOES: EXPERIENCE AGE-RELATED
CHANGES THAT HAPPEN TO EVERYONE
Laura M. Pannell, PhD., Lead eLearning Instructor, Psychology and Social Work, Itawamba Community
College
10:00-10:10 BREAK
10:10-11:10 CONFRONTING AGEISM: THE ORIGINS AND CONSEQUENCES OF AGEISM
IN SOCIETY
Al Cutturini, J.D., Elder Law Project Director, NMRLS
11:10-12:10 AGEISM IN THE WORKPLACE
James M. Simpson, J.D., Allen, Summers, Simpson, Lillie & Gresham, PLLC, Memphis
12:10-1:10 LUNCH and PANEL DISCUSSION
1:10-2:10 AGEISM AND FINANCIAL DECISION MAKING: PROTECTION vs PATERNALISM
Donna S. Harkness, J.D., Director, Elder Law Clinic, University of Memphis Cecil C. Humphreys School of
Law
2:10-3:10 POSITIVE PATIENT ADVOCACY
Susan Crowson, Manager, Baptist Memory Care Center, Memphis
3:10-3:20 BREAK
3:20-4:20 ETHICAL ISSUES CREATED BY AGEISM
Elgalene Close, MSW, District Ombudsman, North Delta Planning and Development District
David Calder, J.D., Director, Child Advocacy Clinic, University of Mississippi School of Law

WALK A MILE IN AN ELDER’S SHOES:
EXPERIENCE AGE-RELATED CHANGES THAT
HAPPEN TO EVERYONE
Laura M. Pannell, PhD., Lead eLearning Instructor,
Psychology and Social Work,
Itawamba Community College
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Aging in America

Walk a Mile in An Elder’s Shoes

Laura Pannell, Ph.D.
Nationally Credentialed Gerontologist
Itawamba Community College
Trainer, Mississippi Law Enforcement Academies

Did You Know?
Fastest Growing Segment of U.S. Population?
Hearing

85 and up
Second Fastest Growing Segment of U.S.
Population?
100 years of age and up

Source: US Census

The Grey Tsunami
TEXT
TEXT
TEXT
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U.S. Census (2010) – 65 and older
South
14.9 m
TEXT

Midwest 9.0m

TEXT
TEXT

West 8.5 m

Northeast
7.8m

Concerns--Elder Abuse
• Fastest Growing Age Group (85 plus)
• 2016 30 fastest growing jobs
• 13. Social/Human Service Assistants
• 3. Home Health Aides
• 2. Personal and Home Care Aides
•

Source: Bureau of Labor Statistics' Occupational Outlook Handbook and Career Guide
to Industries.

• Often Minimal Background Checks
• Often Left Alone with Elders

American Bar Association

http://www.americanbar.org/groups/law_aging/resources/elder_abuse/legal_issues_related_to_elder_abuse_guides.html
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Brain Anatomy

AD

Normal

neuroscienceinpsychiatrydotorg.wordpres

Temperament

TEXT

Physical Changes
Sensation & Perception
Vision
Hearing
Taste

Normal Aging

Touch
Smell
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Core Body Changes
Changes in skin can impact core body temperature
Older adults much less likely to notice they are cold
Slower to respond to temp changes
Hydration
Extreme Changes

TEXT

TEXT

Touch
• Loss of Sensation- -Changes in Temp., Heat, Cold, Pain, Pressure,
Bruising
• Thinning of Skin- Skin Tears and Bleeding
• Pain Sensation – Hyper or Hypo

TEXT

TEXT

Hearing

Sensitivity High Pitch Sounds (Around age 40)
• Sounds Muffled

TEXT

30% of all people over 65 have significant hearing
impairment
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National Hearing Test
https://www.nationalhearingtest.org/wordpress/

AARP Members – Free
(once per year)

Non AARP Members - $5.00

Vision
• Presbyopia (Aging Eye)

TEXT

TEXT

Vision
Cataracts- Leading Cause of Blindness among African Americans
A cataract is a clouding of the lens in the eye that
typically will affect your vision.

TEXT

TEXT

The symptoms of an early
cataract may be improved
with new eyeglasses, brighter
lighting, anti-glare sunglasses,
or magnifying lenses. If these
measures do not help,
cataract eye surgery is
currently the only effective
treatment.
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Vision
• Glaucoma

• There is no cure
• Risk
• All Ages
• Increases with Age
• After cataracts, glaucoma is the leading cause of blindness among African
Americans.
• Other high-risk groups include: people over 60, family members of those
already diagnosed, diabetics, and people who are severely nearsighted.

Vision

Stroke- Vision loss can be both a symptom and result of a stroke. Temporary
vision loss can be a sign of impending stroke and
requires immediate medical attention.

Loss of feeling may occur on the eye’s surface, making
blinking difficult, not allowing an eyelid to properly close
or causing a droopy lid or blurry vision.
A stroke may also interfere with visually comprehending,
understanding or recognizing objects. Visual agnosia is
the
inability to recognize or interpret objects by sight and
often causes an inability to recognize familiar faces or
objects.
A stroke, lesion, or injury to the right side of the brain
would cause loss of the left visual field of each eye, and
an injury to the left side of the brain would cause loss of
the right visual field of each eye.

Vision
• Macular Degeneration (leading cause of blindness in older
adults)

AMD affects the macula, the part of the eye
that allows you to see fine detail. It does not
hurt, but it causes cells in the macula to die.
There are two types: wet and dry. Wet AMD
happens when abnormal blood vessels grow
under the macula. These new blood vessels
often leak blood and fluid. Wet AMD
damages the macula quickly. Blurred vision
is a common early symptom. Dry AMD
happens when the light-sensitive cells in the
macula slowly break down. Your gradually
lose your central vision. A common early
symptom is that straight lines appear
crooked.
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Driving Assessments
North Mississippi Medical Center Tupelo
(800) THE-DESK
Mississippi Methodist Rehab Center
Jackson (800) 223-6672

Driving Assessment (cont.)
Mississippi State University
T.K. Martin Center ($185 per hour, usually takes 2-4 hours)
662.325.1028
Not Medicare/Medicaid provider
Contract with Vocational Rehab – No charge if client
Voc Rehab Case manager can refer them
http://www.tkmartin.msstate.edu/
Veterans Services: Assessments conducted through Kinesio Therapy
Department. Must have a physician referral.
Veterans only.
North MS:
VA Medical Center Memphis
901.523.8990
Central/South MS: Biloxi VA Gulf Coast Clinic
850.912.2000 ext. 32197 or 32571

• Taste- Only retain 36%
at age 75!!

Taste/Smell

TEXT
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Smell
2016--Olfactory phenotypic expression unveils human aging
“We show that the age-related variations in the absolute olfactory threshold are not continuous;
instead, there are multiple olfactory phenotypes. Three distinct age-related phenotypes were
defined, termed as ‘juvenile’, ‘mature’ and ‘elder’. The frequency of these three phenotypes
depends on age. Our data suggest that the sense of smell does not decrease linearly with aging.
Our findings provide the basis for further understanding of olfactory loss as an anticipatory sign
of aging and neurodegenerative processes.” https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4991375/
Older studies showed that sense of smell declines
with age. 2006 Effects of ageing on smell and taste
It has been reported that more than 75% of people over the
age of 80 years have evidence of major olfactory
impairment, and that olfaction declines considerably after
the seventh decade. A more recent study found that 62.5%
of 80 to 97 year olds had an olfactory impairment.

End of Life
Last Two Senses to Leave
Hearing
Assume they hear
• Educate Families

Touch
• Light touch/stroking

Granny’s Garden
Drug Usage (Illicit and Prescription)
Persons aged 65 years and older comprise only 13
percent of the population, yet account for more
than one-third of total outpatient spending on
prescription medications in the United States
Older patients are more likely to be prescribed
long-term and multiple prescriptions, which could
lead to improper use of medications.
The percentage of American 50- to 59-year-olds who reported having
abused illicit or prescription drugs during the past year more than
doubled, from 2.7 percent to 6.2 percent, between 2002 and 2009. Not
coincidentally, by the end of that period baby boomers—the generation
born between 1946 and 1964—had filled out that age cohort.
Alcohol or substance abuse plays a diminishing role in later life suicides compared to younger
suicides. Source:NIH, Centers for Disease Control and Prevention. National Vital Statistics System. Mortality Data. http://www.cdc.gov. National Institute on Drug Abuse. Substance Abuse
Among Older Adults Retrieved from https://www.drugabuse.gov/news-events/nida-notes/2011/12/substance-abuse-among-older-adults on August 3, 2016
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Granny’s Garden
Drug Usage (Illicit and Prescription)
Substance abuse, particularly of alcohol and prescription drugs,
among adults 60 and older is one of the fastest growing health
problems facing the country.
• Alcohol most likely to be abused by older adults
• Increasing use of heroin
•6-11% of elderly hospital admissions are a result of
alcohol or drug problems —
•14% of elderly emergency room admissions
• 20 % of elderly psychiatric hospital admissions.
•Widowers over the age of 75 have the highest rate of
alcoholism in the U.S.
Center for Substance Abuse Treatment. Substance Abuse Among Older Adults. Rockville (MD): Substance Abuse and Mental Health Services Administration (US); 1998. (Treatment
Improvement Protocol (TIP) Series, No. 26.) Chapter 1 - Substance Abuse Among Older Adults: An Invisible Epidemic. Available from: http://www.ncbi.nlm.nih.gov/books/NBK64422/

https://www.ncadd.org/about-addiction/seniors/alcohol-drug-dependence-and-seniors

Common Aging Concerns
Suicide

Older adults die more often in a suicide attempt
• Young people 100 to 200 attempts: 1 death
• Older adults 4 attempts: 1 death
(Source: American Association of Suicidology

• Elderly white men were at the highest risk with a rate of approximately 29.0
suicides per 100,000 each year
• White men over the age of 85, who are labeled “old-old”, were at the
greatest risk of all age-gender-race groups

Alcohol or substance abuse plays a diminishing role in later life suicides compared to younger
suicides.
Source: Centers for Disease Control and Prevention. National Vital Statistics System. Mortality Data.
http://www.cdc.gov.

Suicide
The rate of suicide for women typically declines after age 60 (after peaking in
the middle adulthood, ages 45-49)
Firearms were the most common means (71.3%) used for completing suicide
among the elderly. Men use firearms more often than women

The figure above shows trends in age-adjusted suicide rates in the United States, during 1999-2010, among persons aged
35-64 years, by sex and mechanism. By suicide mechanism, age-adjusted rates increased for the three primary
mechanisms for both men and women. In 2010, firearms and suffocation were the most common mechanisms for men
(14.3 and 6.8, respectively), whereas poisoning and firearms were the most common mechanisms for women (3.4 and
2.5, respectively).
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm6217a1.htm
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Additional Statistics
• An estimated 20% of elderly persons who commit suicide visited a physician
within 24 hours of their act

• 41% visited a physician within a week of their suicide
• 75% have been seen by a physician within one month of their suicide
(Source: Department of Health and Human Services)
One of the leading causes of suicide among the elderly
is depression; often undiagnosed and/or untreated.

Suicide
Risk Factors The act of completing suicide is rarely preceded by only one cause or one reason.
Common risk factors include:
• The recent death of a loved one
• Physical illness
• Uncontrollable pain or the fear of a prolonged illness
• Perceived poor health
• Social isolation and loneliness
• Major changes in social roles (e.g. retirement)
“Certain traits in older adults constitute high risk factors for
suicide. The key characteristics—caucasian, male, living alone,
depressed, previous suicidal behavior, serious illness or
disability, chronic pain, substance abuse, or military service—
are tools law enforcement officers and first responders can use
to help determine if a senior adult who is the subject of a
mental health call or other contact could be suicidal.”

Tony Salvatore. Suicide Risk in Older Adults: A Growing Challenge for Law Enforcement.
https://leb.fbi.gov/2016/january/suicide-risk-in-older-adults-a-growing-challenge-for-law-enforcement

Source: Centers for Disease Control and Prevention. National Vital Statistics System. Mortality Data.
http://www.cdc.gov. National Center for Injury Prevention and Control (NCIPC) website American Association of Suicidology

Help Lines

• Alzheimer’s Association Helpline
• 1.800.272.3900
• MS Department of Mental Health Helpline
• 1.877.210.8513 (24 hours a day)
• National Suicide Prevention Lifeline
• 1-800-273-TALK (8255)
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Communication
7% Words
38% Tone
55% Nonverbal

TEXT

TEXT

Tips

Vision
•
•
•
•

Contrast
Approach from FRONT, facing elder
Use contrasting colors
Is the elder wearing his/her glasses?

Sit or kneel so you are at eye level!
TEXT

Neat Idea – Power Failure Lights
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Tips
Minimize distractions
TV, Other People

Hearing
•
•
•
•

Speak LOW
Speak Slow
Remove Distractions (tv, etc.)
Wear Hearing Aides (Have them checked/adjusted)

STOP Talking—START Listening

Mississippi Access to Care (MAC) Program
To speak with a

Specialist:

MAC Centers are welcoming and accessible places where people can obtain
information and assistance in locating long-term care services or applying for benefits.
They provide a central source of reliable, objective, and unbiased information about a
broad range of programs and services, and help people understand and evaluate the
various options available to them. MAC Centers serve the elderly, disabled, those
individuals' family members and representatives, or any person seeking assistance with
long-term care. They provide Information & Referral to needed services and supports,
Person Centered counseling, and screening for Medicaid waivers. All of this is
available, regardless of an individual's financial ability, within a person's local MAC
center, over the telephone, in a person's home, or at another convenient location upon
request.
https://www.mississippiaccesstocare.org/

Call toll-free:

(844) 822-4MAC
(622)

I.C. E. App
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Mama Bettie…. 1890-2005
• A lifespan touching three centuries
• Quote, “Do right in everything you do and love the Lord.”

"Wise Old Owl”
A wise old owl sat in an oak,
The more he heard, the less he spoke;
The less he spoke, the more he heard;
Now be like that wise old bird
Author: unkown

It’s Your Turn…

“Stand up in the presence of the elderly, and show
respect for the aged.” Leviticus 19:32
The information contained in this power point presentation is intended as general information. Specific strategies
should include state and federal laws/guidelines and local law enforcement policies and procedures.
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CONFRONTING AGEISM:
THE ORIGINS AND CONSEQUENCES OF
AGEISM IN SOCIETY
Al Cutturini, J.D.,
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CONFRONTING AGEISM:
THE ORIGINS AND
CONSEQUENCES OF
AGEISM IN SOCIETY
Al Cutturini, Elder Law Project Director
2017 Elder Law Conference
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“For old age is a disease which
we cannot cure” ‐ Seneca

Letter 108. On the approaches to philosophy, Moral letters to
Lucilius, by Seneca.
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Unlike racism and sexism,
everyone has the potential to
be a victim of ageism.
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So what is ageism?
The term “ageism” was introduced by Dr. Robert
Butler, a psychiatrist, during an interview with the
Washington Post in 1969.
Butler was discussing the opposition to a public
housing initiative that would turn an apartment
complex into public housing for the elderly poor,
including African Americans.
Butler noted that the opposition wasn’t just
racism, it was more a function of ageism.
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Ageism is “a systemic
stereotyping of and
discrimination against people
because they are old.”
• A History of Ageism since 1969, Journal of the American
Society of Aging, Fall 2015, Volume 39, No. 3, page 10.
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70 percent of older adults surveyed
reported that they were insulted or
mistreated on the based on their
age.
Nearly 80 percent of respondents
reported experiencing ageism.
• Dittmann, M. 2003. “Fighting Ageism: Geopsychologists Are Striving to Stop
Negative Age Stereotypes and Meet the Growing Mental Health Needs of Older
Adults.” Monitor on Psychology 34(5): 50. Washington, DC: American
Psychological Association.
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Ageism can manifest itself in
two ways:
•Externally
•Internally
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External ageism is when we
categorize people based on their age
as being either “like our group” or
“different from our group”
We tend to show preference to
people in our group and
discriminate against those of other
groups.
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Internal ageism is a form of in‐group
discrimination in which older adults
discriminate against members of
their own group.
Denying commonality with others
in your own group, “I don’t want to
be with those old people”
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Sample responses from a 2008
study of the stigmatization of
older adults living in
residential care or assisted
living communities:
• Dobbs, D. et. Al., An Ethnographic Study of Stigma and Ageism in
Residential Care Assisted Living, Gerontologist, August 2008.
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• “How dare they put me with a woman with
dementia!” – resident refused to eat at table
• “Residents who aren’t cognitively impaired, they
absolutely will not tolerate those who are.”
• One resident refused to go on trips because she
did not want to be seen with residents in wheel
chairs.
• Bladder incontinence was acceptable since so
many residents had it, but bowel incontinence is
sometimes grounds for discharge.
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Two ways to express ageism as
a bias:
• Explicit bias (conscious) is when a person has
awareness of their judgments and believes that
their evaluation is correct. Explicit bias is
considered unacceptable.
• Stereotypes of the elderly in popular culture:
Depends diapers, walkers, canes, birthday cards,
senior moments, warm but incompetent

12

8/8/2017

Implicit bias (unconscious) is
social stereotypes about certain
groups of individuals from
outside of their own awareness.

Implicit bias is subtle and
unintentional.
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Examples of Implicit Bias
• Babytalk/Elderspeak
• Distancing: Older adults are seen as “other” and
compete with society for limited resources (zero sum).
Placing older people in nursing homes and avoiding
places frequented by older people.
• Death Anxiety: Older adults pushed aside due to our own
fear of mortality. This coping mechanism by younger
adults actually spurs ageism.
• Negative stereotypes: Youthful old age, senior moment,
aging equals decline in ability, less capable, nothing can
be done
• Self‐stereotyping: Elderly suffer lower self ‐esteem or
less control as a result of the self‐fulfilling prophecies.
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2011 Study of the Patterns of
Ageism in Different Age Groups
• 113 participants aged from 9 to 77
• All from Budapest, Hungary
• Each member was easily recognized as a
member of the 4 age clusters represented in the
picture
• Participants were asked to rate the pictures on
WARMTH and COMPETENCE on a scale of 1‐8
• Balazs, John, Patterns of Ageism in Different Groups, Journal of European Psychology Students,
2013, 4, 16‐36
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IMPACTS OF AGEISM
• Health: Affects our life span through under
treatment and over treatment by the healthcare
system.
• 43 percent of respondents in a survey reported
that a doctor or nurse assumed my ailments
were caused by my age and 9 percent said they
were denied medical treatment due to their age.
• Ageism in America: Reframing the Issues and Impact, Journal of the
American Society of Aging, Fall 2015, Volume 39, No. 3, page 47.
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“It is always a bigger save when you
help a 35 year old mother with kids
than it is to bring an 89 year old
with a urinary tract infection back to
her semi‐altered state.”
• Ageism in America: Reframing the Issues and Impact, Journal
of the American Society of Aging, Fall 2015, Volume 39, No. 3,
page 47.
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• Psychological: Older adults who held negative
views of old age had, on average, seven and a
half years shorter life expectancy than their
peers.

• Levy, B. R., et al. 2002. Longevity Increased by Positive Self‐
perceptions of Aging, Journal of Personality and Social
Psychology 83(2): 261–70.
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• Social: Limits older adults from participating in
the community, prevents community from
gaining knowledge from a natural resource
• Economic: Limits the ability to be hired,
produces further economic pressure due to
limited length of earnings remaining
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Take the Bias Test
Project Implicit
Harvard University
• https://implicit.harvard.edu/implicit/selectatest.html
• Age ('Young ‐ Old' IAT). This IAT requires the ability to
distinguish old from young faces. This test often indicates that
Americans have automatic preference for young over old.
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• Here is your result:
• Your data suggest a slight automatic preference
for Young people over Old people.
• Your result is described as an "Automatic
preference for Old People over Young People" if
you were faster responding when Old
People and Good are assigned to the same
response key than when Young
People and Good were classified with the same
key.
• Your score is described as an "Automatic
preference for Young People over Old People" if
the opposite occurred.
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Questions?
Shout outs to:
• Mr. Cleveland Joseph and Three Rivers Are Agency on Aging
• Baptist Memorial Health Care
• Catherine “ Ginny” Kilgore
• Kristine Simpson
• North MS Rural Legal Services

Al Cutturini
Elder Law Project Director
North Mississippi Rural Legal Services
662‐234‐2918 x 2119
apc@nmrls.com
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2017 ELDER LAW CONFERENCE
August 11, 2017
Oxford Conference Center
AGEISM IN THE WORKPLACE
Presented by James M. Simpson
Allen, Summers, Simpson, Lillie & Gresham, PLLC
(901) 763-4200; jsimpson@allensummers.com
Brinkley Plaza
80 Monroe Suite 650
Memphis, Tennessee 30103

A Perfect Storm of Ageism is Brewing in the American Workplace
The climate forces at play include:
1. The coming of (retirement) age of the baby-boomers;
2. Social security inadequacies;
3. The lack of employer-sponsored pensions;
4. Technical advances of the internet age;
5. Globalization;
6. Health care coverage uncertainties; and,
7. The social and economic Darwinism of a capitalist society.
Older Americans are terrified of losing their jobs, not being able to find comparable
employment, and having their lives financially ruined.
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Older Americans are Getting Removed from their Jobs
and Denied New Opportunities

• Older men and woman are being let go, i.e., fired, downsized, retired.
• When trying to find a new job they are turned away: even from the most simple jobs.
• If you are old it is hard, and getting harder, to keep your current job and even harder
to find a new one if you lose the job you have.
• As the population grows older and all of these factors come together, age
discrimination in the American workplace is on the rise.

What is Age Discrimination?
According to the Equal Employment Opportunity Commission (“EEOC”)
• Age discrimination involves treating someone (an applicant or employee) less favorably
because of his or her age.
• The Age Discrimination in Employment Act (“ADEA”) only forbids age discrimination against
people who are age 40 or older. It does not protect workers under the age of 40, although
some states [but not Mississippi or Tennessee] do have laws that protect younger workers
from discrimination.
• It is not illegal for an employer or other covered entity to favor an older worker over a
younger one, even if both workers are age 40 or older.
• Discrimination can occur when the victim and the person who inflicted the discrimination are
both age 40 or older.
https://www.eeoc.gov/las/types/age.cfm
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Age Discrimination & Work Situations

“The law forbids [age] discrimination when it comes to any aspect of
employment, including hiring, firing, pay, job assignments, promotions, layoffs,
training, fringe benefits, and any other term or condition of employment”

https://www.eeoc.gov/laws/types/age.cfm

Age Discrimination & Harassment
It is unlawful to harass a person because of his or her age.
Harassment can include, for example, offensive remarks about a person’s age. Although
the law doesn’t prohibit simple teasing, offhand comments, or isolated incidents that
aren’t very serious, harassment is illegal when it is so frequent or severe that it creates
a hostile or offensive work environment or when it results in an adverse employment
decision (such as the victim being fired or demoted).
The harasser can be the victim’s supervisor, a supervisor in another area, a co-worker,
or someone who is not an employee of the employer, such as a client or customer.
https://www.eeoc.gov/laws/types/age.cfm
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The Law

The Age Discrimination in Employment Act (ADEA) protects workers and job
applicants age 40 and over from age-based discrimination in all aspects of employment.
The law applies to:
• Employers with at least 20 employees
• Employment agencies
• The federal government
• State and local government
• Labor organizations with at least 25 members

The Law

Under the ADEA, employers can’t:
• Mention age or say that a certain age is preferred in job ads and recruiting materials;
it is questionable but not automatically illegal to ask for date of birth or graduation on
a job application
• Set age limits for training programs
• Retaliate against you if you file charges of age discrimination or help the government
investigate charges
• Force you to retire at a certain age (except for a few narrow exceptions)
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How to Pursue a Legal Claim
• File a charge with federal Equal Employment Opportunity Commission (EEOC)
• This step comes before you can file a lawsuit
• File a charge within 180 days (300 days in some states like Tennessee) of the discriminatory action or when you
first became aware of the discriminatory action, whichever occurred first.
• The EEOC will notify the employer of the charge and will investigate it. The employer is given an opportunity to
submit information and its statement of position. If the EEOC determines that the charge has merit, it will
attempt conciliation. This means the agency will try to persuade the employer to voluntarily eliminate and
remedy the discrimination. If conciliation is not successful, the EEOC will decide whether to take legal action on
behalf of the charging party. It is important to note that the EEOC does so in an extremely small percentage of
the charges it receives.
• File a lawsuit in federal court
• After the EEOC has terminated its proceedings on a charge, the agency will issue a “right to sue” letter. In age
discrimination cases, you don’t need to wait for this “right to sue” letter before filing a case in federal court. You
can file your lawsuit at any time from 60 days after you file with the EEOC and up to 90 days after you receive
the “right to sue” letter.
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SUMMARY OF THE OLDER WORKERS
BENEFIT PROTECTION ACT
(“OWBPA”)
Federal law recognizes older employees as vulnerable. The OWBPA protects
employees covered by ADEA from being taken advantage of and “giving up” legal
claims under the ADEA. It contains safeguards that employers must provide
before an ADEA protected employee can “waive” or “release” legal claims under
the ADEA. Under the OWBPA, any waiver or release of claims under the ADEA
must be “knowing and voluntary.” What is “knowing and voluntary?”

Waiver of Rights or Claims
• (f)(1) An individual may not waive any right or claim under this Act unless the waiver is knowing and voluntary. Except as
provided in paragraph (2), a waiver may not be considered knowing and voluntary unless at a minimum –
• (A) the waiver is part of an agreement between the individual and the employer that is written in a manner
calculated to be understood by such individual or by the average individual eligible to participate;
• (B) the waiver specifically refers to rights or claims arising under this Act;
• (C) the individual does not waive rights or claims that may arise after the date the waiver is executed;
• (D) the individual waives rights or claims only in exchange for consideration in addition to anything of value to
which the individual is already entitled;
• (E) the individual is advised in writing to consult with an attorney prior to executing the agreement;
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Waiver of Rights or Claims (continued)
• (F)(i) the individual is given a period of at least 21 days within which to consider the agreement; or
(ii) If a waiver is requested in connection with an exit incentive or other employment termination program
offered to a group or class of employees, the individual is given a period of at least 45 days within which to
consider the agreement;
• (G) the agreement provides that for a period of at least 7 days following the execution of such agreement, the
individual may revoke the agreement, and the agreement shall not become effective or enforceable until the
revocation period has expired;
• (H) if a waiver is requested in connection with an exit incentive or other employment termination program
offered to a group or class of employees, the employer (at the commencement of the period specified in
subparagraph (F)) informs the individual in writing in a manner calculated to be understood by the average
individual eligible to participate as to –
• (i) any class, unit, or group of individuals covered by such program, any eligibility factors for such program, and
any time limits applicable to such program; and,
• (ii) the job titles and ages of all individuals eligible or selected for the program, and the ages of all individuals in
the same job classification or organizational unit who are not eligible or selected for the program.

HOW MUCH MONEY CAN YOU GET
FOR AN AGE DISCRIMINATION CASE?
The damages and equitable relief that may be recovered under the ADEA include: (1) reinstatement
to or placement in the job; (2) back pay; (3) front pay (if reinstatement would be impractical); (4)
loss of benefits; (5) liquidated damages (two times back pay) if the conduct was willful or
intentional; (6) interest; (7) costs and expenses; (8) expert witness fees; and (9) attorneys’ fees.
Some states have laws that permit punitive damages to be awarded for age discrimination.
The following cases are examples of the amount of damages and the equitable relief that can be at
stake in an age discrimination employment lawsuit.
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EEOC v.Tex. Roadhouse, Inc.
Civil Action No. 1:11-cv-11732-DJC
U.S. District Court for the District of Massachusetts
• In September 2011, the EEOC filed suit against Kentucky-based Texas Roadhouse, Inc. alleging that a
class of applicants had been denied front-of-the house positions such as servers, hosts, and server
assistants because of their age, 40 years and older.
• EEOC alleged Texas Roadhouse told older applicants across the nation that:
• “There are younger people here who can grow with the company.”
• “You seem old to be applying for this job”
• “Do you think you would fit in?”
• ”We are looking for people on the younger side … but you have a lot of experience.”
• “How do you feel about working with younger people?”

• The original trial resulted in a hung jury after four weeks; a retrial was scheduled for May 15, 2017.
• On March 31, 2017, the EEOC sent out a press release announcing that it had entered into a
negotiated Settlement Agreement and Consent Decree whereby Texas Roadhouse will pay $12 million
to be divided among affected individuals over 40 who applied for front-of-the-house positions between
January 1, 2007 and December 31, 2014.

Braden v. Lockheed Martin Corp.
2017 U.S. LEXIS 10668
U.S. District Court for the District of New Jersey
• Robert Braden, age 66, alleged that Lockheed Martin Corp. discriminated against him on the basis of his
age.
• Lockheed Martin denied the allegations and asserted that Mr. Braden was selected for layoff in
connection with a reduction in force in 2012 that was based on legitimate business reasons.
• Mr. Braden was laid off after 29 years of employment with Lockheed Martin.
• Lockheed Martin had 110 employees with the same title as Mr. Braden. Only five of those 110 were
laid off. All five were over the age of 50.
• The jury awarded Mr. Braden $51.6 million, broken down as follows:
• $520,000 in lost earnings
• $520,000 in emotional distress
• $520,000 in liquidated damages under the ADEA
• $50,000,000 in punitive damages

• The case is under appeal.
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Nickel v. Staples Contract & Commer., Inc.
2016 Ca. App. Unpub. LEXIS 3869*
Court of Appeals of California, Second Appellate District, Division Three
• Bobby Nickel, age 64, alleged that Staples Contract & Commercial, and Staples, Inc. discriminated against him
on the basis of his age by terminating his employment.
• It was alleged that his supervisor, Lionel Marrero, was on a mission to cut costs by replacing older, higher paid
employees with part-time and temporary employees.
• His method was to increase the workload for older employees, forcing them into retirement, or write them up for
errors or ethical violations, creating a basis for their termination.

• Staples denied the allegations and asserted that Mr. Nickel was fired for stealing a bell pepper from the
vendor refrigerator without paying for it, although there was testimony that employees were allowed to take
food during the night and pay for it the next day.
• There was evidence at trial that Mr. Morrero had made the following comments:
• ”Take a closer look at the older people. They are starting to drag and are slowing down. If they are not top
performers, write them up and get rid of them.”
• “We need young energetic people. Walk through the facility with the older workers and if they cannot keep up
then get rid of them.”
• “We need to get rid of old people because they are slow and we can get younger people to work cheaper.”
• It was also alleged that he asked older workers when did they plan to retire, and that he referred to older workers
as “old goat” or “old coot.”

Nickel v. Staples, continued

• The jury awarded Mr. Nickel $26 million broken down as follows:
• $ 3,263,416 in compensatory damages against Staples Contract & Commercial, Inc. and Staples,
Inc.
• $13,054,664 in punitive damages against Staples Contract & Commercial, Inc.
• $ 9,790,248 in punitive damages against Staples, Inc.
• Defendants appealed, and the Court upheld the compensatory damages against Staples Contract &
Commercial, Inc. and Staples, Inc. holding that liability could be premised upon Staples, Inc. being an
indirect employer of the Plaintiff.
• The Court upheld the punitive damages against Staples Contract & Commercial, Inc.
• The Court granted Staples, Inc.’s Motion for Judgment Notwithstanding the Verdict dismissing the
punitive damages award against Staples, Inc. stating that there was no evidence that the managing agents
of Staples Contract & Commercial, Inc. were the agents of Staples, Inc.
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“Crime of the 21st Century”
• Financial exploitation of the elderly has been called the signature
“Crime of the 21st Century”. A 2011 MetLife study estimated annual
losses from financial exploitation to be around 2.9 billion, up 12%
from the original study performed in 2008. MetLife Study of Elder
Financial Abuse: Crime of Occasion, Desperation, and Predation
Against America’s Elders (2011).
• The statistics are sobering: 51% of financial exploitation is
perpetrated by strangers; 34% by family members, friends, neighbors,
and acquaintances; 12% by businesses; and 4% falls into the category
of Medicare/Medicaid fraud. Andrew McClurg, Preying on the
Graying: A Statutory Presumption to Prosecute Elder Financial
Exploitation, 65 Hastings L.J. 1099, 1107 (2014).
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Typical Victims of Elder Financial
Exploitation
• 48% were 80 years of age or
older
• 28.7% were between ages of 75‐
78
• Totaling these figures leads to
the conclusion that 75% of those
who are victimized are 75 or
older. 1998 National Abuse
Incidence Study
• Twice as many victims are
women ‐ why is this so?

What is Financial Fraud?
• Robbery = property is taken by force without consent
• Burglary = property is taken through stealth and unlawful entry
• Embezzlement = property is taken by apparent authority, but then used for
unauthorized purpose
• Financial exploitation = misappropriation or use of funds without consent.
• Financial fraud = property is taken with cooperation and consent based on
misleading/false representations
• Is why financial fraud scams are often‐called “victim‐assisted” crimes,
which unfortunately suggests that the victim is somehow “at fault” for
what has happened.
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What Does Financial Fraud Look Like?
• Beth Baker – “relative rescue
scam” (Consumer Reports, Nov.
2015)
• Don McClurg – “sweetheart
scam” (Andrew McClurg, Praying
on the Greying, 65 Hastings L.J.
1099, May 2014)
• Rev. Al Cadenhead – “IRS scam”
(Consumer Reports, Nov. 2015)

Can’t These Crimes Be Prosecuted?
• Yes and No
• Many of these criminal acts, such as the relative rescue scam, the IRS scam,
and the ubiquitous lottery scams, are perpetrated by individuals who are
difficult to impossible to trace and identify and who are located in places that
are outside the jurisdiction of American courts;
• For perpetrators using the sweetheart, caregiver, trusted friend/relative
scams, the issue becomes one of CONSENT.
• Was this illegal fraud? Or a legitimate gift?
• Becomes especially difficult where victim is SO dependent on or SO invested in the
scammer that victim refuses to cooperate and indeed defends the scammer.
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Isn’t This Adult Financial Abuse?
• Unlike minors, adults are
PRESUMED to have decision
making capacity
• Adults are free to make “bad” or
unwise decisions concerning how
to spend their money
• The fact that an adult’s decisions
are unwise is not alone enough to
show that the adult lacks decision
making capacity. See Russell v.
Russell 2000 WL 33191354 (Tenn.
Ct. App. 2005)

Is This Adult Financial Abuse? (Cont.)
• Unlike child abuse statutes, elder abuse or adult abuse statutes must
respect the right of competent adults to make their own decisions, even if
those decisions are not in the adult’s best interests.
• Adult abuse only exists where the adult either lacks capacity or is
otherwise vulnerable:

• “’Adult’ means a person eighteen (18) years of age or older who because of mental
or physical dysfunctioning or advanced age is unable to manage such person’s own
resources, carry out the activities of daily living, or protect such person from neglect,
hazardous or abusive situations without assistance from others…” Tenn. Code Ann.
71‐6‐102(2)
• “’Vulnerable person’ means a person, whether a minor or adult, whose ability to
perform the normal activities of daily living or to provide for his or her own care or
protection from abuse, neglect, exploitation or improper sexual contact is impaired
due to a mental, emotional, physical or developmental disability or dysfunction, or
brain damage or the infirmities of aging…” Miss. Code Ann. 43‐47‐5(q)
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Not All Victims of Financial Fraud Are
Impaired or “Vulnerable” As Defined
• Beth, Don, and Rev. Al were all over age 60, but none of them was
suffering from dementia, Alzheimer’s Disease, or any other cognitive
impairment.
• None of them suffered from any severe or extreme physical debility.
• All of them lived independently and appeared to be able to take care
of their own affairs in a competent and reasonable fashion.

The Impact of Aging on Financial
Management Skills
• Normal aging slows down speed
in the operation of cognitive
abilities:
• Takes longer to learn new skills
and master new material
• Recall of facts may be delayed
• Response time required to re‐
focus attention or switch tasks
may increase.
On the other hand, there is often
improved language and reasoning
skills. (McClurg, at 1110‐1112)
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Factors That May Affect Decision Making
Ability in Older Adults
• There is great VARIATION among individuals when it comes to
performance of cognitive skills, depending on such factors as :
•
•
•
•
•
•
•
•
•
•

Genetics
Overall health
Environment
Physical activity
Educational background
Grief or other loss
Isolation
Financial anxiety
Family discord/disruption
Overdependence on the part of the older adult on one person

Impact of Factors Can Be Unexpected
• 2014 Study performed by DePaul
University and Rush Medical Center
on personality types and financial
fraud suggest that individuals who
consider themselves to possess
significant financial acumen may
actually be even more vulnerable to
money scams than the average
person because they believe that
they can’t be fooled. K.J. Gamble, et
al. The Causes and Consequences of
Financial Fraud Among Older
Americans
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How Ageism Contributes to Financial
Exploitation of Elders
• Predators perceive older persons as “easy marks” – assume they are
likely to suffer from cognitive or significant physical impairment, that
they own substantial financial assets, that there will be a low risk of
detection of the crime and of any subsequent apprehension and
prosecution. Eun‐Jin Kim & Loren Geistfeld, What Makes Older Adults
Vulnerable to Exploitation or Abuse? The Forum for Family and
Consumer Issues, 13 (1) (2008)
• Broader society struggling with an uncomfortable mix of
gerontophobia and compassionate ageism: elders impaired, rigid,
stuck in the past, incapacitated, helpless, a burden, dependent, self‐
centered, too affluent or too needy.

Ageist Attitudes of Professionals
• Studies have shown that
physicians treat older patients
differently than they do younger
patients:
•
•
•
•

Less respectful to older patients
Less patient with older patients
Less engaged
Less egalitarian
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Ageist Attitudes of Professionals (cont.)
• Alternatively, professionals may
adopt a “compassionate
ageism” perspective
• Elders are weak/lack
judgments/are victims/need help
• Elders specifically need the
professional’s help AND control
when it comes to decisionmaking
• Although this may be well‐
meaning, undermines
independence and autonomy of
elderly clients

Where the Professional Becomes A
Perpetrator
• Unfortunately, once a professional adopts the perspective that elderly
clients are inherently less deserving of the expenditure of the professional’s
time, the stage is set for potential discriminatory treatment, ranging all the
way from reduced zealousness in the representation of older clients,
decreased diligence, and neglecting to communicate with the client, to
appropriation of decisionmaking authority by the professional without
client consent to ensure outcomes that the attorney thinks is best for the
client, to outright expropriation of the client’s funds for the professional’s
own purposes, as in the case of Keith Dobbs, a Memphis attorney
appointed as conservator in a number of cases involving elderly and
disabled veterans, who was recently removed when it was discovered that
the VA benefits belonging to these veterans were not being used for them.
Memorial Day Misery, www.commercialappeal.com
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Strategies to Address Ageism in Dealing with
Financial Exploitation
• Recognition that there is GREAT VARIATION among individuals within
the same age group with respect to cognitive skills, based on
genetics, overall health, environment, physical activity, educational
background, presence of grief or other loss, isolation, presence of
family discord/disruption, and over dependency on one person.
• With respect to financial transactions in particular, the person’s
perception of his or her own ability may be a flag, and often in
unexpected ways.

The Truth is….ANYONE can be a VICTIM
• Beware of Optimism Bias
• We all want to believe that OTHERS
are more at risk of being scammed
than we are
• We all view scam victims through a
“distorted lens” – if someone IS a
scam victim, they MUST be “elderly,
alone, and pitiable” OR “gullible,
unintelligent, and worthy of scorn.”
Emma Fletcher & Rubens Pessanha,
Cracking the Invulnerability Illusion:
Stereotypes, Optimism Bias, and the
Way Forward for Marketplace Scam
Education, BBB Institute for
Marketplace Trust (2016)
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The Best Defense is Pre‐emptive Education
• Because seniors as a group do have significant assets and because
those assets represent the accumulation of a lifetime and thus cannot
easily be replaced for those seniors who are victimized, focus on
shielding seniors from financial exploitation is appropriate.
• Providing protective information about current prevalent fraudulent
schemes is the single greatest offensive tactic that society has to
combat the crime of financial exploitation.
• Toward that end, Senators Klobuchar and Collins have introduced
bipartisan legislation aimed at educating senior citizens about
financial fraud, as well as monitoring and improving the response to
fraud complaints filed with the government.

What About Seniors Who Are Vulnerable?
It is important to identify those
seniors who are at increased risk
of financial exploitation due to
subtle issues of cognitive decline
affecting reasoning ability and/or
psychological issues of depression
and social needs.
Testing for decline in memory will
often not detect these sorts of
issues.
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Vulnerability = Combination of Factors
• Recent studies suggest that detection of increased vulnerability for
older adults who are still living independently requires assessment of
three factors:
• Health Status ‐ presence of limited mobility affecting ability to engage in
activities of daily living and ability to interact with outside world; visual
impairment; hearing loss; and depression.
• Cognitive Ability – decreased information processing and problem‐solving
skills due to declining memory, impaired reasoning/evaluation skills, and lack
of cognitive flexibility.
• Social Network – lack of social integration leads to increased stress and
greater likelihood of over dependence on a single source of support or
receptivity to strangers as a source of support. Kim & Geistfeld.

Vulnerability = Combination of Factors (cont.)
• Although persons 85+ prove to be the most vulnerable when
considering all three factors, it is encouraging to note that while age
increases vulnerability, education decreases vulnerability.
• In addition, African‐American, Hispanic, and rural residents are more
vulnerable than those who are white and live in an urban/suburban
setting.
• This suggests that efforts to ameliorate those factors which can be
improved by providing targeted education and increased social
interaction and support for those elders that are identified as being at
risk.
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Legal Options for Financial Decision Making
• Planning for incapacity ‐ Clients
living independently and having
no increased risk of vulnerability
• Powers of attorney for finances –
springing
• Living trust

• Clients living independently
who do have enhanced risks –
• Powers of attorney for finances –
immediately effective
• Supportive Decision making

Legal Options for Financial Decision Making
(cont.)
• How can we be sure that the agent under a financial power of
attorney won’t exploit the vulnerable senior?
• We can’t. But we can take some steps to make it less likely.
• Choose agent wisely
• Build in some limitations
• No gifting
• Restrict right to transfer or encumber real property
• Define agent’s right to reimbursement for expenses and be clear concerning whether or
not the agent is entitled to compensation for services as the agent and how much

• Include an accounting provision
• Revocation is possible only if the principal still has capacity
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Legal Options for Financial Decision Making
(cont.)
• Guardianship/Conservatorship
• If the situation is such that the client lacks the ability to make financial decisions and
needs assistance, but either lacks the capacity or is unwilling to appoint someone to
make such decisions, there is always the option of a court‐ordered guardianship or
conservatorship.
• Alternatively, If agent under power of attorney is abusing the authority and principal
lacks capacity to revoke, can file for guardianship/conservatorship to remove the
agent and appoint a fiduciary.
• Such an intervention in someone’s life is extremely invasive, and removes from the
individual the power to make his or her own decisions concerning the use of
personal property and assets.
• Thus, it should only be done as a necessary last resort, where all else has failed, and
where it has therefore become the least restrictive alternative that is available.

Legal Options for Financial Decision Making
(cont.)
• Unlike the financial power of
attorney, the guardian or
conservator will be under the
supervision of the court
• Must articulate to the court a
financial management plan
• Must provide periodic accountings
• Must seek court approval before
selling real property or
substantially changing the nature
of an investment
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Legal Options for Financial Decision Making
(cont.)
• What if the client’s condition
improves?
• Can petition for termination of
guardianship/conservatorship
• What if the
guardian/conservator misuses
the client’s funds? Remember
Keith Dobbs – can petition for
removal

Questions?
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POSITIVE PATIENT ADVOCACY
Susan Crowson, Manager,
Baptist Memory Care Center, Memphis

Positive Patient Advocacy
Joe Baldridge, MSW, LCSW
Patients are living longer, new health services are being added, and medical information is
more accessible than ever. Even so, aging patients can become overloaded from too many
choices, challenges with using technology, and difficulty knowing what to do next. Many older
patients go with their health needs not being fully met.
Using patient advocacy with a positive approach, you can contribute to ensure that your aging
loved one does not fall through the cracks, protecting them from possibly avoidable health
crises, and contributing to a higher quality of life for them.

I.

What Medicare Covers
Objective: Participants will be able to identify Medicare covered services.
Definition: Medicare is a federal health insurance program for the elderly aged over
65. Medicare is also known as Title XVIII of the Social Security Act. There are 4
parts, referred to as Medicare Part A, B, C & D.
1) Medicare Part A, also referred to as Hospital Insurance, pays for inpatient
hospital care, some skilled nursing, hospice, and home care (if prescribed). Part
A is premium-free for 99% of beneficiaries, due to paying Medicare taxes while
employed.
2) Medicare Part B, also known as Medical Insurance, covers outpatient physician
and hospital services, some home health services, and durable medical
equipment. For most seniors, Part B cost about $134.00 a month in 2017.
Medicare B covers many preventive and screening services such as:
a) Flu, Hepatitis B, and pneumococcal shots are covered 100% yearly if
physician accepts assignment.
b) Glaucoma tests are covered 80% yearly. You pay 20% of the Medicareapproved amount, and the Part B deductible applies. In a hospital outpatient
setting, you may also pay a copayment.
c) Smoking and tobacco cessation counseling (up to 8 face-to-face visits yearly)
from physician who accepts assignment.
d) Diabetes screenings covered at 100% twice yearly when you have risk
factors such as hypertension, hypercholesterolemia, a family history of
diabetes, etc.
e) Diabetes self-management training covered at 80% for 10 hours yearly of
individual and group training. You pay 20% of the Medicare-approved
amount, and the Part B deductible applies.
f) Nutrition therapy services provided by a registered Dietician for patients with
diabetes or kidney disease with a physician referral.
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g) Preventative “Welcome to Medicare” visit & yearly “Wellness” exams covered
at 100% when physician accepts assignment.
3) Medicare Part C, also referred to as Medicare Advantage Plans, allows private
companies like HMOs and PPOs to offer health insurance that provide at least
the same benefits as Part A & B, but usually more like dental and vision. Most
also offer to cover prescription drugs. To manage costs, they offer a limited
choice of providers.
4) Medicare Part D, Medicare’s Prescription Drug Plan, offers prescription drug
benefits through private insurance companies at the cost of additional monthly
premiums. As of 2017, monthly premiums range between $10 and $100.
Baptist Memorial Health Care offers a free Medicare Insurance Helpline to
patients of Baptist Memorial Health Care and is services by MedicareCompareUSA,
an independent insurance agency representing Medicare plans accepted by Baptist
Memorial Health Care. Call toll-free at 866-484-6783.
Long Term Care Benefits:
1) Skilled Nursing Facilities Medicare will pay for 100% of the cost of care up to
20 days at a skilled nursing facility and approximately 80% of the cost up to 80
more days. The care must be for recovery following an inpatient hospital stay.
2) Assisted Living Communities Medicare does not cover any cost of assisted
living. It will pay for most medical costs incurred while the senior is in assisted
living, but will pay nothing towards custodial care (personal care) or the room
and board cost of assisted living. Depending on one’s state of residence,
assisted or senior living costs approximately $2,525 to $5,745 a month. The
national average in 2016 was $3,600 a month. Alzheimer’s care in assisted living
communities costs approximately $1,150 more each month.
3) In Home Care Medicare will cover skilled nursing care given in the home for a
limited time period, but not non-medical care. Care must be prescribed by a
doctor and needed part-time only. The senior must be “confined” meaning they
are unable to leave the home without assistance of another person. Most home
care providers have a flat rate for non-medical personal home care services
ranging from $15 to $26 an hour with a national average of $20 an hour.
4) Adult Day Care Medicare does not cover adult day care services. Adult day
care is typically charged by the day or half-day. The national average day-rate
for adult day services in 2016 was $69. Assuming 22 days of care per month,
this works out to approximately $1,518 a month.
5) Alzheimer’s Dementia Care
Most care associated with Alzheimer’s is
considered personal care and therefore not paid for by Medicare.
6) Hospice Medicare offers hospice coverage for terminally ill individuals whom
doctors determine have less than 6 months to live. While Medicare hospice
typically does not cover for room and board, it does cover medical expenses,
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prescription drugs, and homemaker services, which are typically not covered by
Medicare. Although in most cases, hospice care is given at home, it’s possible
to opt for inpatient care.
Care Planning Benefits:
Medicare now pays for care planning services for
individuals who are cognitively impaired. This includes those who have been
diagnosed with Alzheimer’s disease, other dementias or cognitive impairment. It also
includes individuals without a clinical diagnosis who, in the judgment of the clinician,
are cognitively impaired. Service elements include cognition-focused evaluation,
including a pertinent history and examination of the patient, functional assessment
(basic and instrumental activities of daily living), use of standardized instruments to
stage dementia, medication reconciliation and review, safety evaluation, advance
care planning, etc. Physicians, physician assistants, nurse practitioners, clinical
nurse specialists and certified nurse midwives can bill under the G0505 billing code.

II.

Monitoring Health Conditions
Objective: Participants will be able to identify health symptoms that may require
medical attention.
We are often too busy or exhausted to notice small changes, but sometimes the
slightest shift in our loved ones’ abilities, health, moods, safety needs or desires is
an indicator of a much larger problem or health challenge, and catching those
changes early can make all the difference. If you are involved in your loved ones
medical care and you see them regularly, keep a mental note of her moods, habits,
and complaints. A minor fall, a dull pain, or changes in weight, sleep habits, or moods
can all indicate a serious medical condition and that should be brought to the doctor’s
attention. Your loved one may not alert the doctor to the problem—she may not be
aware of the change, she may not want to talk about it, or she may not remember to
talk about it. So the doctor has no way of knowing what is going on without your
intervention.
1) Fever Having a fever means that the person’s temperature is 2 degrees above
his or her normal temperature. A fever may be a sign of infection, dehydration, heat
stroke, or constipation. Don’t use a glass thermometer because the person might
bite down on the glass. Use a digital thermometer instead.
2) Weight Loss Weight loss is very common in older adults. Weight loss can be
caused by the diminished sense of taste that comes with aging, or it can be a
suggestion of an underlying serious medical problem. No matter the cause, weight
loss can lead to other problems, such as weakness, falls, and bone disorders. Be
sure to let the physician know if your loved one has any changes in their weight or
appetite.
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3) Falls As dementia gets worse, the person may have trouble walking and keeping
his or her balance. He or she may also have changes in their depth perception
putting them at risk for falls. To reduce the chance for a fall: Clean up clutter, remove
throw rugs, use chairs with arms, put grab bars in bathrooms, and use good lighting.
4) Dehydration Be aware of how much fluid the person is drinking. Watch for this
problem especially in people who have vomiting, diarrhea, or diabetes, or are taking
diuretics or heart medication. This is even more important during hot weather. Signs
of dehydration to look for include: thirst or refusal to drink, dried or inelastic skin, dry
mouth, dizziness, hallucinations, and rapid heart rate.
5) Constipation When a person who has dementia appears to be in pain or has a
headache, do not overlook constipation as a possible cause. Complaints or your
observation of bloating or “gas” should signal problems. People can have
constipation when they: change what they eat, take certain medications, get less
exercise, or drink less fluid than usual. Regular or frequent use of over-the-counter
laxatives is not recommended. Instead, increase the amount of fiber and water in
the diet, and help the person exercise more. Call the doctor if you notice any change
in the person’s bowel habits.
6) Incontinence Signs that a person with dementia can’t control his or her bladder
and/or bowels are leaking urine, problems emptying the bladder, and soiled
underwear and bed sheets. Many causes of incontinence can be treated such as a
urinary tract infection (“UTI”), enlarged prostate, dehydration, poorly controlled
diabetes, drinking too much caffeine, or taking too many diuretics. Some ways of
dealing with incontinence are to remind the person to go to the bathroom or take
them to the bathroom every 2 to 3 hours, make sure the person wears loose,
comfortable clothing that is easy to remove, and limit fluids and caffeine after 6 p.m.
if problems happen at night.

III.

Advocating for Your Loved Ones
Objective: Participants will be able to list tips for making the most of doctor visits.
The most important role a family caregiver plays is that of advocate for the person
with dementia. That includes making certain they receive appropriate and highquality services and treatments when they need them. We are their voice when they
are unable to advocate for themselves. A few skills that are important:
1) Ask questions. Write down any questions that occur to you prior to an
appointment and then give them to the doctor so that he or she can allot time for
them and address the most critical problems first. If you have questions or
concerns that can’t wait until the next visit, call the doctor’s office. The doctor may
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not be able to talk to you but an assistant should be able to answer your questions
and, if necessary, the doctor will get back to you later. If your loved one has an
electronic health record, you may also communicate with the doctor’s office
through their online portal.
2) Take notes. Every time you talk to a doctor or nurse have a pad handy to take
notes.
3) Do your homework. When the doctor hasn’t explained the facts clearly do a
little research on your own. Now, with the Internet, such research is pretty easy
to do. Be sure your resources are reliable, and don’t trust sensational articles
from popular magazines or advice from friends. Some good starting points for
medical information are: Healthfinder (www.healthfinder.gov), created by the
U.S. Department of Health and Human Services, WebMD (www.webmd.com),
and web sites of associations or organizations such as the Alzheimer’s
Association, the Arthritis Foundation, or the American Cancer Society. Ask the
doctor if there are any brochures or other literature about your loved one’s
condition that you might read.
4) Keep records. Maintain an updated list of all the person’s medications
(prescription as well as over-the-counter), including the dose, the date they began
and ended any medication, and any adverse side effects from medications; any
allergies; the names, addresses, and phone numbers of all doctors seen; special
dietary needs; and the dates, places, and reasons for any hospitalizations or
surgery.
5) Ask for a Full Medication Reconciliation Annually. This will check to see if all
the medications are working well together. Additionally, it will help ensure that the
medications are being taken at the right times and in the right combinations, and
if they are still necessary. The best way to prepare for a full medication
reconciliation is to bring the actual bottles of everything the person takes,
including non-prescription drugs and vitamins.
6) Get a medical power of attorney. A medical power of attorney is a legal form
that gives you or some other person the authority to make medical decisions on
your loved one’s behalf, if they are unable to make them for herself. Be sure your
loved one’s doctor has a copy of this and other advance directives.
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Perspectives
Social Worker





Client Advocate
Client Resources
Client Facilitator
Direct Service Workers






Counselor, therapist, case
management provider

Expert Consultant
Member of a Legal Team
National Association of
Social Workers



NASW Code of Ethics
(individual, family and
agencies resources and
family dynamics for the entire
family)

Attorney
 Client

Advisor
 Client Advocate
 Client Negotiator
 Client Intermediary
 Client Evaluator
 Miss. Rules of Prof.
Conduct
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Core Values
Attorney

Social Worker







Service
Social justice
Dignity and worth of
the person
Importance of
human relationships
Integrity
Competence.







Competence R. 1.1
Client Autonomy R. 1.2
Diligence R. 1.3 & R. 3.2
Communication R. 1.4
Conflict of Interest R. 1.7

Ethical Principles
Social Worker
 Confidentiality
 Consent

to Treat
 Treatment/Health
Issues
 Duty to Warn

Attorney
 Attorney-Client

Privilege
 Confidentiality/Duty
to Warn
 Mandatory Reporting
 Legal Issues/Advice
 Legal Representation
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Social Worker’s Ethical Duties
 Code

of Ethics of the National Association of
Social Workers (1996)

 Copy

in handout materials.

Attorney’s Ethical Duties
• Rule 1.1. Competence.
A lawyer shall provide competent
representation to a client. Competent
representation requires the legal knowledge,
skill, thoroughness and preparation reasonably
necessary for the representation.
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Attorney’s Ethical Duties
Rule 1.2. Scope of Representation.
(a) A lawyer shall abide by a client's decisions concerning
the objectives of representation, subject to paragraphs (c),
(d) and (e), and shall consult with the client as to the means
by which they are to be pursued. …
Rule 1.3 & Rule 3.2. Diligence and Expediting Litigation
R. 1.3 A lawyer shall act with reasonable diligence and
promptness in representing a client.
R 3.2 A lawyer shall make reasonable efforts to expedite
litigation, consistent with the interests of the client.

Attorney’s Ethical Duties
Rule 1.4. Communication.
(a) A lawyer shall keep a client reasonably
informed about the status of a matter and
promptly comply with reasonable requests for
information.
(b) A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to
make informed decisions regarding the
representation.
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Attorney’s Ethical Duties
RULE 1.14 CLIENT UNDER A DISABILITY
(a) When a client's ability to make adequately
considered decisions in connection with the
representation is impaired, whether because of minority,
mental disability or for some other reason, the lawyer
shall, as far as reasonably possible, maintain a normal
client-lawyer relationship with the client.
(b) A lawyer may seek the appointment of a guardian or
take other protective action with respect to a client, only
when the lawyer reasonably believes that the client
cannot adequately act in the client's own interest.
(c) Information relating to the representation of a client
who may be impaired is protected by Rule 1.6. When
taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized under Rule 1.6(a) to reveal
information about the client, but only to the extent
necessary to protect the client’s interest.

Attorney’s Ethical Duties
RULE 1.7 CONFLICT OF INTEREST
(a) A lawyer shall not represent a client if the
representation of that client will be directly
adverse to another client, unless the lawyer
reasonably believes:
(1) The representation will not adversely affect
the other client
(2) Each client gives consent after advantages
and risks have been explained
(b) A lawyer shall not represent a client if the
representation is materially limited by duties to
another client or third person … unless (1) & (2).
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Attorney’s Ethical Duties

Rule 1.6. Confidentiality.
(a) A lawyer shall not reveal information
relating to the representation of a client
unless the client gives informed consent, the
disclosure is impliedly authorized in order to
carry out the representation, or the
disclosure is permitted by paragraph (b).

Attorney’s Ethical Duties

(b) A lawyer may reveal such information to the
extent the lawyer reasonably believes
necessary:
(1) to prevent reasonably certain death or
substantial bodily harm;
(2) to prevent the client from committing a
crime or fraud that is reasonably certain to
result in substantial injury to the financial
interest or property of another and in
furtherance of which the client has used or is
using the lawyer’s services; …
(6) to comply with other law or a court order….
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Attorney’s Ethical Duties
RULE 2.2 LAWYER SERVING AS AN INTERMEDIARY BETWEEN
CLIENTS (adjusting consensual legal relationships)
(a) A lawyer represents clients as an intermediary when the
lawyer provides impartial legal advice and assistance to two or
more clients who are non-adversarial, and who seek to
accomplish a common objective.
(b) A lawyer shall not represent two or more clients as an
intermediary in a matter unless:
(1) as between the clients, the lawyer reasonably believes that
the matter can be resolved on terms compatible with the best
interests of each of the clients, that each client will be able to
make adequately informed decisions in the matter, that there is
little risk of material prejudice to the interest of any of the clients
if the contemplated resolution is unsuccessful, and that the
intermediation can be undertaken impartially;

Attorney’s Ethical Duties
RULE 2.2 LAWYER SERVING AS AN INTERMEDIARY BETWEEN
CLIENTS
(2) the lawyer's representation of each of the clients, or the
lawyer's relationship with each, will not be adversely affected by
the lawyer's responsibilities to other clients or third persons, or by
the lawyer's own interests;
(3) the lawyer consults with each client about:
(i) the lawyer's responsibilities as an intermediary;
(ii) the advantages and risks involved;
(iii) any circumstances that will affect the lawyer's
impartiality ….
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Attorney’s Ethical Duties
RULE 2.2 LAWYER SERVING AS AN INTERMEDIARY BETWEEN CLIENTS
(4) each client consents in writing to the lawyer's representation and each client
authorizes the lawyer to disclose to each of the other clients being represented in the
matter any information relating to the representation to the extent that the lawyer
reasonably believes is required to comply with Rule 1.4.
(c) While representing clients as an intermediary, the lawyer shall:
(1) act impartially to assist the clients in accomplishing their common objective;
(2) as between the clients, treat information relating to the intermediation as information
protected by Rule 1.6 that the lawyer has been authorized by each client to disclose to
the other clients to the extent the lawyer reasonably believes necessary for the lawyer to
comply with Rule 1.4; and
(3) consult with each client concerning the decisions to be made with respect to the
intermediation and the considerations relevant in making them, so that each client can
make adequately informed decisions.
(d) A lawyer shall withdraw from service as an intermediary if:
(1) any of the clients so requests;
(2) any of the clients revokes the lawyer's authority to disclose to the other clients any
information that the lawyer would be required by Rule 1.4 to reveal to them; or
(3) any of the other conditions stated in paragraph (b) are no longer satisfied.
(e) If the lawyer's withdrawal is required by paragraph (d)(2) the lawyer shall so advise
each client of the withdrawal, but shall do so without any further disclosure of information
protected by Rule 1.6.

MANDATORY REPORTING
Vulnerable Adult Statutes MCA §43-47-7

(1) (a) … ANY PERSON including,
but not limited to, the following,
who knows or suspects that a
vulnerable person has been or is
being abused, neglected or
exploited shall immediately report
such knowledge or suspicion to
the Department of Human Services
or to the county department of
human services where the
vulnerable person is located:
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MANDATORY REPORTING
Vulnerable Adult Statutes MCA §43-47-7
(i) Attorney, physician, osteopathic
physician, medical examiner, chiropractor
or nurse engaged in the admission,
examination, care or treatment of
vulnerable persons;
(ii) Health professional or mental health
professional other than one listed in
subparagraph (i);
(iii) Practitioner who relies solely on spiritual
means for healing;
(iv) Social worker, family protection worker,
family protection specialist or other
professional care, residential or institutional
staff; ….

GUARDIANSHIPS AND CONSERVATAORSHIPS

• Guardianships may be established for
person and property of adults who are
in need of mental treatment, MCA §9313-111, or who are adjudicated
mentally incompetent. MCA §93-13-121.
• Clerk of Court is designated as
Guardian if no other person can serve.
MCA §93-13-121.
• Attorney is required. Rule 6.01, URCC.
• Annual accountings are required.
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Social Work Ethical Dilemmas
 Delivery









to service

To individuals
Families
Couples
Small groups
Community Work
Agency
Administration
Social Policy
Research



Examples:









Disclosing information
without client consent
Limiting a right to selfdetermination against
his/her wishes
Social contact with a
former client
Allocation of scarce or
limiting agency
resources
Ethical marketing
strategies
Conflicts of interest with
staff

Attorney Ethical Issues
Advice and counsel
without representation
 Legal representation
Advocacy - - judicial
and administrative
Delivery of services to
client


 Examples:
 Identifying

the client
 Determining
competency
 Disclosure of
confidential
information to other
professionals
 Decision making
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Unethical Professionals
 Unaware

or
Misinformed
 Incompetent or
Undertrained
 Insensitive
 Exploitive
 Irresponsible
 Vengeful
 Disconnected

 Self-Serving

Rationalizers
 Professionals
without Boundaries
 Burned-out,
Vulnerable, or
Otherwise Impaired
 Professionals Who
Momentarily Slip

ETHICAL DECISION MAKING
1.

Identify the Ethical Issue including the
values and ethics that conflict

2.

Identify the individuals, groups and
organization that are likely to be
affected by the ethical decision

3.

Tentatively, identify all possible courses of
actions and participants involved in
each, along with possible benefits and
risks for each.
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ETHICAL DECISION MAKING
4.

Thoroughly examine the reasons in favor
of and opposed to each possible course
of action
 Ethical theories, principals and
guidelines
 Code of ethics and legal principles
 Practice theory and principles
 Personal values (religious, cultural and
ethnic values and political ideology

ETHICAL DECISION MAKING
5. Consult Colleagues and appropriate
experts
6. Make the Decision and document the
decision-making process
7. Monitor, Evaluate, and Document the
decision.
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Practice Vigilant Ethics
 Update

Resources
often
 Update Training,
Policy Procedures,
Techniques
 Peer to Peer
Consultations
 Professional Peers
Resources
 Yearly Ethical
Training

 Yearly

Culture and
Diversity Training
 Monitor/Evaluate
Issues in your
profession
 Risk Management
 Liability Insurance/
Bonds

Elder Care Case Example 1


Cindy encounters a patient who needs to be
placed in a nursing home; however, the
patient is worried that in the process the state
will seize his home. The patient recalls a
neighbor who found herself in a similar
situation and, in order to avoid seizure, had
deeded her home to her children prior to
submitting a Medicaid application. Citing his
friend's experience, the patient approaches
Cindy asking for advice on what legal
measure to pursue in order to best protect his
property and assets.
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Answer
 The

dilemma Cindy is faced with is far
from uncommon but poses significant
ethical consequences if handled
poorly. The client's request for advice
extends outside the realm of Cindy's
education, training, and certification
and instead falls into legal territory.
 If Cindy, however offhand or wellintentioned her actions, were to
instruct her patient on the best course
of legal action, she could be charged
with practicing law without a license.

Continued
 It

is as much Cindy’s ethical duty to
ensure her clients' and patients' needs are
fulfilled as it is to ensure they are fulfilled
correctly.
 Would it be appropriate for Cindy to assist
the client in contacting an attorney?
 Why or why not?
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Elder Care Case Example 2
A

mental health facility admits Mary, an
elderly, indigent, out-of-state patient
experiencing acute confusion. The facility
indicates Mary is uncooperative to
treatment, an escape risk, and a threat to
staff. The facility's social worker, Randy,
immediately reaches out to an elder law
attorney for emergency conservatorship.
This conservatorship process is expedited
with the help of facility physicians and
approved by the courts based on facts
generated by the facility.

Initial Answer


The perfect storm in this scenario was triggered by
poor assessment, which led to a lack of identifying
all possible courses of action and eventually an
absence of consultation with appropriate experts.
A substantial amount of time and money would
have been saved if Randy had followed NASW
Ethics Rule 1.04(b), which states social workers
should "provide services in substantive areas or use
intervention techniques that are new to them only
after engaging in appropriate study, training,
consultation and supervision from people who are
competent in those inventions or techniques." In
this scenario, a standing relationship with a firm or
attorney would have behooved Randy, allowing
him to make the most beneficial decision for
Mary's health and future.
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Other Considerations
 Could

an employee of the mental health
facility be appointed as Mary’s
conservator?
 Can the conservatorship be terminated if
Mary is prescribed medication that
restores her mental competency?
 Who decides this?
 If she is restored to competency, can
Mary elect to leave the facility?

Answer
Miss. Code Ann. § 41-21-73(8) (Persons in
need of Mental Treatment)
Notwithstanding any other provision of law to
the contrary, neither the State Board of
Mental Health or its members, nor the State
Department of Mental Health or its related
facilities, nor any employee of the State
Department of Mental Health or its related
facilities, unless related to the respondent by
blood or marriage, shall be assigned or
adjudicated custody, guardianship, or
conservatorship of the respondent.
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Answer
 If

no family members are appropriate, the
clerk of court is appointed as guardian.
MCA § 93-13-21.

 Use

of medication may stabilize Mary and
restore her mental capacity to make her
own decisions. The guardianship may be
dissolved by the Court based on a proper
motion filed by the guardian, if the patient
is restored to mental competency. MCA §
93-13-151.

Answer
 What

are Mary’s rights once she has been
restored to mental competency?
 Can she elect to leave the facility, even if
her plan for living arrangements may be
unconventional, or appear to be a poor
choice?
 The chancery court must determine
whether Mary’s mental capacity has
been restored, and whether the
conservatorship is still necessary.
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Scenarios

North Delta
Planning
Development
District
Ombudsman
Program
Elgalene Close, MSW
District Ombudsman
220 Power Drive
Batesville MS 38606
662-561-4100
662-561-4112
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